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3JI0YNOTPEBJIEHUE MPABOBOU ®UKLUUEN KAK JE®EKT IOPUANYECKOW TEXHUKWN

AHHoTauwus. CtaTes rocssleHa NCCae[0BaHnNO 3/10yroTPebIeHVsT NPaBoBON (hUKUMNEN Kak
OfHOro M3 AEEKTOB HOPULANHECKON TEXHUKU. Llesibio paboTbl SBASETCS BbISIBAEHUE CYLHOCTY
rpaBoBoyi  huKUmY, OrnpenesieHne npenesos eé [ornycTUMOro WCoIb30BaHUS UM aHasn3
HeraTuBHbIX MOCAELCTBUIA YPEIMEPHOIO NI HEOBOCHOBAHHOIO MNPUMEHEHUST B 3aKOHOAATE/IbCTBE.
MeTozo10rn4eckyto OCHOBY UCCE[0BaHNsI COCTaBSOT (hOPMasibHO-IOPULANYECKUA U CUCTEMHbI
meTogbl. B pesynbtate yCcTaHOB/IEHO, YTO rpaBoBasi (OUKUMSI SIBJISIETCS BaXHbIM UHCTPYMEHTOM
rpaBoOBOro PEryanpoBaHusl, O[HaKo eé YPe3MEPHOE WCI0/Ib30BaHNe MOXKET [PUBOAUTE K
UCKaXXEHWIO rpaBoBoy peasbHOCTU. CpenaH BbiBOg O HeobxoaumocTu b6osiee B3BELLUEHHOo
MPUMEHEHUS hUKLMI B rPaBOTBOPYECKON ESTE/IbHOCTU.
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ABUSE OF LEGAL FICTION AS A DEFECT IN LEGAL TECHNIQUE

Annotation. The article is devoted to the study of the abuse of legal fiction as one of the
defects of legal technology. The purpose of the work is to identify the essence of legal fiction,
determine the limits of its permissible use and analyze the negative consequences of excessive
or unreasonable application in legislation. The methodological basis of the study is formal-legal
and systemic methods. As a result, it was established that legal fiction is an important tool of legal
regulation, but its excessive use can lead to a distortion of legal reality. It was concluded that a more
balanced application of fictions in law-making activities is necessary.
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MpaBoBasi GUKUMS SBRSIETCS OOHUM W3  TEXHUKWU, UCMONb3YeMblX 3akoHogaTenem  [Ans
TPaAAMUMOHHBIX ~ UHCTPYMEHTOB IOPUANYECKON  YMPOLLEeHWs! perynnpoBaHunsi 06LLECTBEHHbIX
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oTHoweHui.  CywHOCTb  OAHHOrO  SBJIEHUS KOr4a BO3MOXHO TMPUVMEHEHWE WHbIX CpPencTs
3aK/oyaeTcs B npu3HaHUK IOPUONYECKN  IOPUOMYECKOW  TEXHUKWU, HanpuMep  MpaBoOBbIX
cyllecTBylolWMM  dakTa WM 06CTOATEeNbCTBa, NPEe3yMnuuii WM creuuanbHbiX  lopUaNYecKnx

KOTOpble B OENCTBUTENIbHOCTU OTCYTCTBYIOT 6O
UMEIOT UHOE cofeprkaHne. HecMoTps Ha YCNOBHbIN
XapakTep, NpaBoBble (PUKLMN UFPat0T 3HAYUTENBHYHO
ponb B obecrnedyeHnn CTabunbHOCTU MpPaBOBOro
PEerynmpoBaHust 1 NO3BOJISAIOT YCTPaHUTL NPOo6enbl B
npase [1, c. 163].

MHCcTuTyT  npasoBo  duKuMM - UMeeT
rnybokne uncTopuyeckne KopHu. Ewé B pumckom
npase GUKLUUM MPUMEHSNNCL MpeTopamMn  Ans
NPEOnONEHN >XXECTKOCTU LUUBWUBHOMO npasa W
obecrneveHnss cNpaBeanMBOCTU NPaBONPUMEHEHNS.

B panbHerwem paHHbIn  MEXaHu3M  MOoayuYun
LMpOKOEe pacnpocTpaHeHne B NpaBoBbIX
cuctemax KOHTUHEHTaJIbHON Tpaguumn. B
COBPEMEHHOW  IOPUANYECKON HaykKe npaBoBas
duKLuMa paccMaTpuBaeTCs Kak 0coOblii crnocob
npaBoBOro KOHCTPYnpoBaHus, NO3BONAOLLNIA
co34aTb HOPMATMBHYKO MOAENb, YNpPOLLAtoLLYyO

perynmpoBaHue CROXXHbIX 0OLLECTBEHHBIX [2, c. 17].

BmecTe ¢ TeM u1Cnonb3oBaHME MNPaBOBbIX
dukumMin  He Bcergpa siBNseTca  6E3YCNIOBHO
onpasfaHHbiM. Hepegoko B  MNpaBOTBOPYECKON
npaxkTrKe HabnopaeTcs ypesmMepHoe nnm
Heo60CHOBaHHOE NpPUMeEHeHne OaHHOro
WUHCTPYMEHTA, 4yTO MOXXET NpVBECTU K
BO3HUKHOBEHWNIO AeEKTOB HOPUANYECKON TEXHUKU.
[Nono6Hble pedeKTbl MPOSIBASAIOTCA B UCKaXKEHWMN
hakTn4ecKnx 06CTOATENBCTB, YCINOXHEHUM
NPAaBOMNPUMEHEHNS U CHUXKEHUN YPOBHS MPaBoBOWA
OrnpeaeneHHoOCT OTHoLWweHu [3, ¢. 260].

3noynotpebneHve nNpaBoBOW  UKLUMEN
MOXXHO OnpenennTb Kak TakOoe MWCNonb30BaHne
UKTUBHBIX  KOHCTPYKUWA, MpU  KOTOPOM  OHK
BbIXOOAT 32 Npefenbl CBOEro (PyHKUMOHANIbHOrO
Ha3Ha4eHns n Ha4vHatoT npensaTCTBOBaTb
OOCTV>XKEHUIO Lieneli NpaBoBOro perynuposaHns. B
oTAn4ne ot 060CHOBaHHBLIX MUKLUIA, HanpPaBIeHHbIX
Ha ynpoLieHne npaBoBbIX KOHCTPYKLWI,
310ynoTpebneHne nvm NPUBOSUT K BOSHNKHOBEHMIO
NPOTUBOPEYNI MEXTY HOPUANYECKON N (haKTUYECKOM
peanbHOCTbLIO.

OpHum M3 Hambonee pacnpOCTPaHEHHbIX

NPOSIBNEHUI 3noynotpebnerHns npasoBOiA
dukumen SABNSAETCA nogmMeHa peasnbHbIX
IOPUANYECKNX MEeXaHn3moB YCNOBHbIMU
KOHCTPYKLMAMN. 3akoHopgarerns, CTPemsiCb
ynpocTUTb  perynnposaHne, wuHorga npuberaet
K  (OUKTVBHOMY  MNPU3HaHUO  onpefenéHHbIX

hakToB, KOTOpble B [AOENCTBUTENBHOCTM TPebytoT
Oonee peTanbHOro MpPaBoOBOro peryampoBaHus. B
pesyfnbtate (QopMMpPYyeTCss HOpMaTuMBHAs MOAESb,

He oOTpaxawwas peanbHbiX  OOLLECTBEHHbIX
OTHOLLIEHWIA.
Ewe oHoW npo6nemon ABNseTcA

ncnoJsib3oBaHmne I'IpaBOBOI7I CbI/IKU,VII/I B TeX crny4asx,

KOHCTPYKUM. B oTnu4dmne oT ukuymn, npesymnums
OOMnyckaeT  BO3MOXHOCTb  OMPOBEPXEHUA 1
TeM cambiM obecneynBaeT O6OSbLUYD TMOKOCTb
npaBoBOro perynuposaHus. PukumMs e HocuT
0e3yCnoBHbII  XapakTep W He npegnonaraer
NPOBEPKN COOTBETCTBUS OENCTBUTENBHOCTU [4, C.
199].

3noynotpebneHne NpPaBoBbIMU
HUKLMAMM MOXKET MPUBOAUTL K PSAY HeraTMBHbIX
nocnencTsuii. Npexxae BCero aTo CHMXeEHNE YPOBHS
npaBoBON onpegeneHHoctTn. Ecnu 3akoHopaTtesnb
aKTVBHO WCNONb3yeT (UKTUBHbIE KOHCTPYKLMK,
NPaBonNPUMEHUTESTIO CTaHOBUTCH CIoXHee
YCTaHOBUTb peasibHble OOCTOSATENbCTBa Aena U
npasuniibHO MHTEPNPETMPOBaTL HOPMY npasa [5, C.
141].

OT0, B CBOKO O4epenb, MOXET MPUBECTU K
HEOOHO3HAYHOCTM CyLeOHON NPAaKTUKN N CHUXXEHUIO
00BepVs K NpaBOBO CUCTEME.

Kpome TOro, 4pesmepHoe MCnonb30BaHue
UKLMIA CNOCOBHO UCKaXKaTb CTPYKTYPY NpaBoOBOro
perynuposaHus. [1paBo 4OMKHO OTpaXKaTb peasbHble
OOLECTBEHHbIE OTHOLLEHWS, a MUKLUN SONYCTUMbI
JMWb B TOMW Mepe, B KakOW OHW CMocoOCTBYHOT
ynopagoyeHuto 3TX OTHOLLEHUA. Korga (PUKTHBHbIE
KOHCTPYKUMM  Ha4YMHAKT  3aMeHATb  peasibHble
NpaBoBble MEXaHM3Mbl, MPaBO yTPaYMBaET CBA3b C
coumanbHOM AencTBUTENBHOCTHLIO.

Ocoboe 3Ha4eHne NMeET BOMPOC O nNpeaenax
OOonyCcTUMOCTN NpaBoBbIx Gukumi. NMpegcrasnseTcs,
4YTO KX WCMOJMIb30BaHWe OnpaBgaHo fullb npu
COOMIOAEHUN HECKOJIbKMX  ycnoBuid. Bo-nepsblx,
drKunMs go/mkHa ObITb HanpasfeHa Ha yCTpaHeHne
OOBEKTMBHbIX  NpOBenos  uAnM  NPOTUBOPEHMN
B MpaBoOBOM perynmposaHum [6, c. 699]. Bo-
BTOPbIX, OHA He AO/KHa CYLLEeCTBEHHO WCKaXaTb
(haKTUHECKYIO CTOPOHY PEryMpyemblX OTHOLLEHWI.
B-TpeTbux, npumMmeHeHne ukLummn GOMKHO ObITb SCHO
N OLHO3HA4YHO C(OPMYIMPOBAHO B HOPMATUBHOM
aKre.

C TOYKM 3peHus pUOUNHECKON TEXHUKN
npaBoBble UKLMN OOJDKHbI 06nafatb BbICOKOWA
CTeneHbto SACHOCTH n onpeaeneHHoOCTI.
3akoHoaaTenb 06513aH YeTKO 0603HAYUTb YCOBHbIN
XapakTep UCMOJSIb3yeMON KOHCTPYKLMU 1 npefesbl
ee pencteus. B npoTMBHOM cny4ae BO3HUMKaET
PUCK PaclUMPUTENIbHONO TONKOBaHUSA, YTO MOXET
NPWBECTU K HEMPaBOMEPHOMY NMPUMEHEHNIO HOPMBbI.

B Hay4yHOW nnTepaType Takxke OoTMe4aeTcs
HeobXoOMMOCTb pasrpaHNyeHns NPaBoBON OUKLN
N VHbIX CPELCTB IOPUANYECKON TEXHUKN [7, C. 42]. B
YaCTHOCTW, crnegyeT oTan4aTh (UKLUUIO OT NPaBOBO
npPesyMnuun, PUANYECKON MOAENU U MpPaBoOBOWA
akcumoMbl.  [logobHoOe  pasrpaHMyeHne  MMeeT
Ba)KHOE 3HayeHue anst obecneyeHnss CUCTEMHOCTU
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3aKkoHopaTenbCTBa M npepoTBpalleHns gedeKkToB
NpaBOBOro PEryMpoBaHus.

Taknm  obpasom, npasoBast  UKLUS
SABNAETCA BaXXHbIM WHCTPYMEHTOM HOPUANYECKOMN
TEXHVKW, OfHAKO €€ UCMnonb30oBaHne TpebyeT
ocoboin OCTOPO>XXHOCTW. HenpaBomepHoe
Wi Ype3MEpPHOEe  MPUMEHEHNE  (DUKTUBHbIX
KOHCTPYKLMIA MOXXET MPUBECTU K BO3HUKHOBEHUIO
pedekTos 3aKoHOJAaTenbCTBa, YCNOXXHEHMWIO
NPaBOMNPUMEHUTENIBHOW  MPAaKTUKN N CHYKEHUIO
3(PPEKTMBHOCTIN NPaBOBOro PeryanpoBaHns.

B COBPEMEHHbIX YCNOBUSIX
COBepLUEHCTBOBaHNe 3aKoHOoJaTeNbLCTBa
npegnonaraetr  6onee  B3BELUEHHbI  MOAXOL
K NCMOJIb30BaHMNIO npaBoBbIX UKL,

3akoHogaTenb [OOJDKEH Y4MTbiBaTb HE TOMBbKO
yOoob6CTBO HOPMaTUBHOIO KOHCTPYMPOBaHMWSA, HO 1
COOTBETCTBME CO30ABAEMbIX MOAENEN peasnbHbIM
006LLIECTBEHHbIM OTHOLLEHUSM [8, c. 87]

MpoBeméHHOE wuccnegoBaHne MO3BONSAET
3aKNouNTb, YTO npaBoBasi (UKUUSA BbICTynaeT
3Ha4YVMbIM WHCTPYMEHTOM tOpYANYECKON
TEXHUKM, obecneuymBarLM  (QYHKLUOHASbHYHO
3aBEPLUEHHOCTb MpPaBOBOro perynupoBaHus. Eé
npUMeHeHne obycnoBneHo HeO6XOANMOCTbIO
YAPOLLEHNST  HOPMATMBHbIX  KOHCTPYKUMA,  a
TakKe MpeofoneHnss npobenoB W KOMIU3UA B
3aKoHOLaTeIbCTBE.

B TO Xe BpemMsa 4pe3MmepHOoe "
He06OCHOBaHHOE 1CMNob30BaHne NnpaBoBbIX
durkLnin cnepyet KBanupuumposaTb Kak
nposiBneHne [[edeKTOB PUONYECKON TEXHUKMU,
MOCKOJIbKY OHO CMOCOOHO WMCKaXKaTb MNpaBOBYHO
OENCTBUTENBHOCTb, CHWXaTb YPOBEHb MNpaBOBOW
OMpPEeQenéHHOCTM 1 HeraTMBHO CKas3blBaTbCHA Ha
egnHoobpasmn NpPaBoONPUMEHNTENIbHON  MPAaKTUKMK.
B uenax noBbleHNA KavecTBa HOPMATUBHOrO
perynupoBaHusl MnpencTaBnseTcd O060CHOBaHHbIM
OrpaHnyeHne MnpUMEHEHUs MNPaBOBbIX (UKL
pamMKamy OOBLEKTUBHOM MPaBOBOM HEOOXOOUMOCTH,
NPUYCnoBNUMNX4YETKOro, hopmasibHO ONpenenéHHOro
3aKpenneHnss B 3akoHopgaTtenocTee. Peanusauus
JaHHOro noaxoda CrnocobCTBYET  YKPEMIEHMIO
NpUHUMNa NpaBoBON ONPeaenéHHOCTM, MOBbLILLEHNIO
9(h(PEKTUBHOCTN MPaBOBOr0  PErynpoBaHus 1
MUHUMMW3ALMN PUCKOB BO3HWKHOBEHMS [OeeKTOB
IOPUANYECKON TEXHUKN.
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