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Teopun yronoBHOro npasa [1, c. 66].

s

KYHL] EneHa BnagnmupoBHa,

rnaBHbIV Hay4YHbIi COTPYAHVK OTAena

pas3paboTKn METOLO0MNI UCMOSTHEHNST HaKa3aHui,

CBSI3aHHbIX C JIMLLEHNEM CBOOObI, Y N3YYEHUST
NeHUTEeHLMapHOW rNPeCcTyrnHOCTU LJeHTPa NCCe[0BaHus
npobrem obecrnieHeHnss 6€30MacHOCTU B yHYPEXLEHUSIX
Yro/I0BHO-UCMOMHUTEIbHOM cucTeMbl PKY HVIW ®CHIH Poccum,
JIOKTOP OpUANYECKMX HayK, Mpogeccop,

e-mail: 73kuntc@mail.ru

CI1OPHbIE BOrPOCbI OB bEKTUBHbIX TPU3HAKOB
MPECTYMNJIEHNA, COBEPLLUEHHbIX COTPYAHUKAMU
rNMPABOOXPAHUTEJIbHbIX OPTAHOB

AHHOTauus. B oTe4yeCcTBEHHOM Yro/IOBHO-MPaBoBOM HayKe OTCYTCTBYET €AuHbIV rnogxos oT-
HOCUTE/IbHO MOHUMaHVs BUGOBOIro 0ObeKTa rpecTyrHbIX MOCAraTesIbCTB, OTHECEHHbIX K KaTeropum
AO/MKHOCTHBIX. OBBEKTOM MPECTYMHbIX AESHUA, UMEIOLUMX CTatyC [O/KHOCTHbIX, BbICTYNaT 00-
LLyeCTBEHHbIE OTHOLLEHUS], BO3HUKaKOLME B MpoLecce peaamsaumy COTPYAHVNKaMy rMpaBooXpaHu-
TeJIbHbIX OPraHoB MOJIHOMOYUM MO CJYyXXOe, COrNIacHO mX C/yXKeOHOro nonoxeHuns. C 06bLeKTUBHOM
CTOPOHbI, paccmaTpyiBaeMble MpPeCcTyrHble [esiHUS, COBepLUaeMble COTPYAHUKaMU rpaBoOXpPaHu-
TeJIbHbIX OPraHoOB, XapaKTePU3YIOTCS TEM, YTO MPOTUBOMNPAaBHOE [esiHNE CBSI3aHO C UCIO/1b30BaHU-
eM COTPYLOHUKOM CBOMX MOJTHOMOYMI Kak MPEeACTaBUTENIs opraHa rnpaBOOXpaHUTEIbHON Harpas-
JIEHHOCTY 76O MOTHOMOYMI [O/IHKHOCTHOIO nLa.

KnroueBble cnoBa: JO/DKHOCTHOE MPECTYI/IeHNE, NOJIHOMOYVS, paBoOXpaHUTe IbHbIe opra-
Hbl, COTPYAHWK, OOBEKT NPecTyrnieHns, OObeKTBHAas CTOPOHA.

KUNTS Elena Viadimirovna,

Chief Researcher, Department for the Development

of Methodologies for the Execution of Sentences Involving

Deprivation of Liberty and the Study of Penitentiary Crime,

Center for the Study of Security in Institutions of the Penitentiary System,
Federal State Budgetary Institution Research Institute

of the Federal Penitentiary Service of Russia,

Doctor of Law, Professor

CONTROVERSIAL ISSUES OF OBJECTIVE FEATURES OF CRIMES
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Annotation. Domestic criminal law scholarship lacks a unified approach to understanding the
specific object of criminal offenses classified as official crimes. The object of official crimes is the
social relations that arise in the process of law enforcement officers exercising their official powers,
in accordance with their official position. From an objective perspective, these criminal acts commit-
ted by law enforcement officers are characterized by the fact that the unlawful act is related to the
employee’s abuse of their authority as a representative of a law enforcement agency or the authority
of an official.

Key words: official crime, authority, law enforcement agencies, employee, object of the crime,
objective perspective.

pobnema ob6bekTa MPECTYMNSIEHNS1 — OQHa  HUSl, COBEpLUaeMble COTPYOHWKaMU MpaBOOXpaHu-
N3 CaMbIX CNIOXHbIX U OUCKYCCUOHHBLIX B TESIbHbIX OPraHoB Mpu BbIMOSHEHUN CBOUX 0Os3aH-
HoCcTeln no cny>xbe, NnpeacTaBnalOT cobon onpene-

I'IpeCTyngle nedaHund, nocsararowme Ha oxpaHa- NEHHY0 4acTb NPECTYMNHbIX OesHui,
€Mble YronoBHbIM 3aKOHOM 06LLECTBEHHbIE OTHOLLE- XapakKTepnsyrLwnecsd Kak goJI>)KHOCTHbIE.
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OTaenbHble yYeHble, Npu NCCNEAoBaHNN NPeCcTynne-
HUA yKa3aHHOro BMAA, K BMOOBOMY OOBEKTY npe-
CTYMHbIX MOCAraTeNbCTB, OTHECEHHbIX K KaTeropuu
OOJHKHOCTHbIX, OTHOCSAT WHTEPECHI, HaxogdaLimecs
Nof YrosioBHOW oxpaHom [2, c. 57].

Hanpumep, E.B. JIbBOBMY OTMeYaeT, 4To Hau-
MeHoBaHue rnasbl 30 (MMpecTynneHns NpoTuB rocy-
[apCTBEHHOW BNacTu, NHTEPECOB roCyaapCTBEHHOM
cny>06bl 1 CNy>X6bl B OpraHax camoynpasneHust) Yro-
nosHoro kKopgekca Poccuitickon ®epepaunn) [3]
(Oanee - YK PO®), roe copepyxatca COCTaBbl npe-
CTYMHbIX [OESHWA, MOCAraloWmx Ha nyo6anyHyo
BNIaCTb, UHTEPECHI CNY>XObl, NMEIOLLEN CTaTyC rocy-
OapCTBEHHON 1 MyHULMMANbHOW, BbICTYMAEeT CBUAEe-
TENbCTBOM TOrO, YTO Ha 3aKOHOOATENbHOM YPOBHE
CaMOCTOSATESIbHbIM OOBEKTOM MPECTYMHbIX NOocsAra-
TENbCTB BbICTYMalT CyLlecTBylolWEe B 0OOLIeCTBe
OTHOLLEHMWS, obecnevnBarome QyHKLUNOHNPOBaHNE
nyonn4HOM BRacTh, a TakKXKe rocyaapCTBEHHOW Unn
MyHULMNansHon cnyxoésl [4, c. 18].

JlornyHo, 4TO Nop, BMAOBbIM OOBLEKTOM Mpe-
CTYMHbIX MOCAraTeNlbCTB, OTHECEHHbIX K KaTeropum
OOMKHOCTHBIX, CNegyeT OTHOCUTL CyLLECTBYOLLME B
00OLLEeCTBE U HAXOASALMECS MOf, YrO/IOBHO-NPaBOBOM
OXpaHOW OTHOLUEHMWS, rapaHTUPYKLLME OOKHYHO
peanu3aunio rocygapCTBEHHbIMA 1 MyHULMNAb-
HbIMW CRy>XXallyMMy CBOMX MOSIHOMOYWIA, Aenermpo-
BaHHbIX M B YCTaHOBJIEHHOM 3aKOHOM MOpPSKE.

OOBEKT MPECTYMHbIX NOCAraTenbCTB, COBEP-
WaeMbIX  COTPYAHMKaAMU  MpPaBOOXPaHUTENbHbIX
OpraHoB Mpu BbIMOSIHEHNM CBOMX OBS3aHHOCTEN MO
cny>xbe, KOpPpPecrnoHAMPYET OOBLEKTY MPECTYMHbIX
nocsarateNnlbCTB, OTHECEHHbIX K KaTeropuu [OoK-
HOCTHbIX, MPEACTaBNAs cobon ero 4YacTtb. MNprMeHn-
TeNbHO K O6BLEKTY paccMaTprBaeMbiX B MCCNeQoBa-
HUW NPECTYMHbIX NOCAraTeNnbCTB PeYb UOET O CyXKa-
LLMX, OTHECEHHbIX K KaTeropuy COTPYOHWKOB opra-
HOB MPAaBOOXPaHUTENbHOW HanpaeneHHoCTM [5, c.
596].

Mpn paccMoTpeHUn OOBLEKTUBHOM CTOPOHbI
MPECTYMHbIX MOCAraTesibCTB, COBEPLUAEMbIX COTPYA-
HUKaM1 NPaBOOXPAHUTENbHbLIX OPraHOB MpPW BbINOJS-
HEeHMM CBOMX 0O6sI3aHHOCTEN Mo cny>kbe, ocoboe
BH/MaHWE [O/MKHO YOENaATbCsA aHanuady oobLe-
CTBEHHO OMACHOro AesiHMS M HacTynuBLUMM OOLLe-
CTBO oOnacHblM nocneacTemsam. Onpegensaowmm
ABMISIETCS, KakMM 06pas3oM peanm3yetcs OO6beKkTrB-
Hasi CTOPOHa MPECTYMNHOro nocsArateNbCcTea, B 4acT-
HOCTW, C TMOMOLUBIO MOSIOXKEHNS, 3aHMMaeMOro
COTPYAHMKOM Ha cny>k6e, uan ¢ nNoMOLbO MOSHO-
MOYUIA, AeNermpoBaHHbIX COTPYOHUKY B YCTAHOB/EH-
HOM MOpPSsiaKe.

Ona peanu3aumy MNOMHOMOYMIA MO cny>6e
COTPYLHUKN NMPaBOOXPaHUTENbHbBIX OPraHOB UMEKT
npaea, KOTOpble MOIyT pPeasn30BbiBaTb MNPUMEHU-
TENbHO K HEONpeneneHHoOMy MepeyqHi0 CyObeKTOB.
[ns OTHECEHWN OesHNS K KaTeropum yroioBHO Haka-
3yeMbIX COTPYAHMKY [OCTaTOYHO WCMONb30BaTb

BO3MOXXHOCTW CBOEro MOJSIOKEHNSI Ha ciy>kbe nnn
MCMONb30BaTb CBOW MOSIHOMOYUS, NPEAOCTaBfEH-
Hble B CUJTy 3aHUMAEMOI UM OOSHKHOCTN.

Vicnonb3oBaHne NonoxxeHus Ha cny>kbe sBns-
eTcsa 6onee OOBLEMHON KaTeropmen, Y4em NCnosb30-
BaHWe NMosIHOMOYUIA, NMPEefOoCTaBMEHHbIX COTPYAHNKY
B CWIy 3aHMMaeMol VM [O/MKHOCTU, MOCKOJIbKY
npegnonaraeT peaam3aunio He TOSNbKO CIY>KEOHbIX
npas 1 06si13aHHOCTEN, HO M UCMOMb30BaHNE WHbIX
npedepeHLUnin B Cujly 3aHUMaeMOro MosIOXKEeHNs,
KOTOpbIMK Obl COTPYAHUK He obnagan, ecnu Gbl He
OblN1 Ha3Ha4YeH Ha OMpedeneHHy OOMMKHOCTL [6, C.
91].

MNosnumsa, ncxogs U3 KOTOPOW ANs OTHECEHUS
OESIHNSA K KaTeropum yrofIoBHO Haka3yeMbIX COTPYL-
HWKY JOCTATOYHO UCMOb30BaHNEe UMEHHO NOHOMO-
Y/, MPEenOCTaBIEHHbIX B CWY 3aHVMaemMon UM
LOMKHOCTKY, pasgensieTcst 60/bLLUMHCTBOM UCCNeno-
Batenen [7, c. 141].

®opmynupysa cT. 285 YK P® (3noynotpebne-
HWEe OO/MKHOCTHLIMU MonHoMmounamu) [3] 3akoHoga-
TeNb NPUOEPXKMBAETCA MHEHUS, YTO MPECTYrMHble
nocsiratesibCTBa COBEPLUAOTCS CyObeKTOM, MMeto-
LWMM CTaTyC AO/MKHOCTHOrO nnua, C MCMNonb30Ba-
HUEM UM VMEHHO MOJSIHOMOYNIA, @ HE ero CNy>KebHoro
MOSIOXKEHNS.

O6bekTMBHasA CTOPOHA MPECTYMHbIX OEAHWIA,
CcoBepLUaeMbIX COTPyAHMKaMK MNpaBoOXpaHUTEeSb-
HbIX OPraHoB MPW BbIMOSHEHUN CBOMX 00A3aHHOCTEN
no cnyxxbe, xapakTepuayloTCcs Tem, YTO MPOTMBO-
npaBHOe [JesiHMe CBS3aHO C  UCMOb30BaHMEM
COTPYOHVMKOM CBOMX MOSIHOMOYMIA Kak npeacTaBu-
Tensi NPaBOOXPaHUTENIbHOMO opraHa nMM6o NosIHOMO-
YN B aAMUHUCTPATUBHO-XO3SANCTBEHHONW UK opra-
HU3ALVOHHO-pacnopaguTenbHON cdepax aeaTenb-
HOCTMW.

Ele ogHa oTnmynTenbHas YepTta 06beKTUBHOM
CTOPOHbI MPECTYMHbIX MOCArareNibCTB, COBepLiae-
MbIX COTPYOHMKaMu OpraHoB MpPaBOOXPaHUTENbHON
HanpaBfIeHHOCTN MPU BbINOJIHEHMN CBOMX 06si3aH-
HOCTel no cny>kbe, COCTONT B TOM, YTO YKa3aHHble
NPecTynHble OesiHus BCTyNakT B NPOTMBOpPEeYMe C
MHTEpecamMn MNpPaBOOXPaHUTENBHON Cry>X6bl [8, cC.
299].

3HaunTeNbHas YaCcTb COCTAaBOB NPECTYMNIEHNIA,
XapaKTeEPUIYOLLNECH KaK OOJKHOCTHbIE, copep>Xat
NPOTMBOMNPAaBHbIE MOCAEACTBUS, KakK UMetoLme
CYLLIECTBEHHbI XapakTep HapyLleHus npas, cBOOO[,
N 3aKOHHbIX MHTEPECOB (PU3NYECKMX K topugnye-
CKMX NAL, rOCYQapCTBEHHbIX N OOLECTBEHHBIX UHTE-
PEeCcOoB, HaxofsLWMXCcsa Nog 3awmuTon 3akoHa. Cyue-
CTBEHHbI XapaKTep HapyLleHUsl ABNSIETCA OLEeHOY-
Hol kaTeropuen. 13 cogep>kaHuns n. 18 noctaHosne-
Hua [neHyma BepxosHoro Cypma Poccuiickon
®epgepauum ot 16.10.2009 Ne 19 cnepyeT, 4TO nog
npasamu, Ha KOTOPble MOXXET BbITb COBEPLLEHO Npe-
CTYMNHOE nocsiraTenbCTBO, NOHNMAKOTCA npasa, Npo-
BO3rALLEHHbIE Ha MEXOYHAPOAHOM U KOHCTUTYLU-
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OHHOM YPOBHSX (TenecHast HEenPUKOCHOBEHHOCTb,
OOCTOVHCTBO JINYHOCTW, MpaBO Ha MOJy4eHne
3awmTbl OT cyga u gp.) [9].

OnpegeneHHoe 4MCNO MaTepuanbHbIX COCTa-
BOB MPECTYMJIEHNI, UMEIOLLIMX CTaTyC AO/MKHOCTHBIX,
cogepXaT MpecTyrnHoe MOCNecTeue, Kotopoe
WUMEET CYLLECTBEHHbIN XapakTep - HapyLleHne npas,
€cB06OO[, 1 3aKOHHbIX MHTEPECOB (PUNYECKIMX U HOPU-
ONYECKUX JIL, FOCYAapPCTBEHHbIX N OOLLECTBEHHbIX
WHTEPECOB, HaxodsaLWmMXcsa nof 3aliMTon 3akoHa, B
CT. 286.1 YK P® (MpeBbiweHne JOMKHOCTHbIX Mos-
HOMO4YMI) TOBOPUT O MPECTYMHbIX MOCNEOCTBUSIX,
Kak HacTynieHue yuepba CyLeCTBEHHOrO Xapak-
Tepa B OTHOLLEHUN NpaB, CBOOOA 1 3aKOHHbIX NHTe-
pecoB (U3NYECKUX U IOPUANYECKUX N, rocypap-
CTBEHHbIX U OOLLECTBEHHbIX WHTEPECOB, Haxops-
wuxcs nop sawmrtor 3akoHa [3]. Takaa nosuums
3aKoHopaTens NpefacTaBnseTcs HenocnegosaTtesb-
Hol. MNpaBa, cBO60OAbI 1 3aKOHHbIE UHTEPECHI FPaXk-
JaH He MpeKkpawalT CBOe CyLLEeCTBOBaHUe n Aen-
CTBYIOT Oa)e MOCSie COBEPLUEHNS] HanpaBfieHHOro
NPOTMB HUX MPEecTynHoro pesHusa. Ecnn ata pes-
TENBbHOCTb HOCUT 3aKOHHbIN XapakTep, TO Henb3s
BECTW pedvb O MpecTynfieHun. Hanpumep, opraHbl
BHYTPEHHUX [en aKTUBHO paspabaTtbiBaldT KOM-
naekc Mep No NPOoMUIaKTUKE TEX UM UHbIX MPECTY-
nneHwi [10, c. 154].

Cnenyet 0cob0 obpaTuTb Ha TO, YTO OTeYe-
CTBEHHOE YrofioBHOE Cy[OMNpPOU3BOACTBO TpebyeT
pafvKanbHOro NnepecMoTpa noaxona K YyCTPaHeHmo
OOBVMHWTENBHOIO YKJIOHA MOCPEACTBOM rymMaHu3a-
LK1 3aKoHOoAAaTeNbHbIX MexaHn3mos [11, ¢. 128].

Taknm 06pas3oM, K YMCAYy CMOPHbIX BOMPOCHI,
CBSA3aHHble C OOBEKTMBHBIMU MPU3HAKaMn MPecTy-
NieHn, COBEPLUEHHBIX COTPYAHMKaMM npaBooxpa-
HUTESIbHbIX OPraHoOB CleQyeT OTHECTU CIOXXHOCTU
npu onpeneneHnun obbekTa NPEeCcTynseHns, oTHece-
HMEe NUL, K KaTeropuy NOTepneBLUnX, CTeneHb obLe-
CTBEHHOWN oOnacHocTu npecTynneHns. Mo nosogy
oKasaHusi NOMOLLM NOTEPNEBLUMM OT MPECTYMNJIEHNS
cnepyeT OTMETUTb, YTO BOMPOCHI BOSMELLEHUSA Npu-
YNHEHHOr0 MNOTEPneBLUEMY MNPECTYNHUKOM BpeLa,
npobnema 03n106//EHHOCTN, CTpaxa nepeq NpecTymn-
HOCTbIO pEeLLatoTCs, B TOM 4YUCRe, couunasibHbIMU
paboTHUKaMM U NMLamMn No YPErynnmpoBaHno KOH-
hAMKTOB (KOH(bNMKTONOramu), crneuuanuctamu no
OKasaHuo NOMOLLM JIOASAM, NOYYUBLUMM MCUXON0-
rMYECKyto 1 UHyto Tpaemy [12, c. 123].
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