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AHHoTauums. CTaTes MOCBSILLEHa KOMIIEKCHOMY aHain3y KOLIM3MOHHO-MPaBOBOIro v MeXay-
HapOoAHO-MPaBOBOro PeryimpoBaHnsi OTHOLLEHWY COOCTBEHHOCTU, OCJ/IOXKHEHHbIX WHOCTPAaHHbIM
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JIN3VIOHHOW MPUBSI3KE — 3aKOHy MecTa HaxoxxgeHus sewum (lex rei sitae). AHannsnpyeTcsi poccuii-
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Annotation. The article is devoted to a comprehensive analysis of conflict-of-laws and inter-
national legal regulation of property relations complicated by a foreign element. The article examines
historically established and modern approaches to determining the applicable law to property rela-
tions, with special attention to the central conflict of laws binding - the law of the location of the thing
(lex rei sitae). The article analyzes the Russian conflict-of-laws legislation contained in articles 1205-
1207 of the Civil Code of the Russian Federation, identifies the problems of conflict of qualifications,
competition of conflict-of-laws rules and “mobile conflict”. The limits of the application of the auton-
omy of the will of the parties in the real-legal sphere, as well as modern challenges associated with
the digitalization of the economy and the emergence of new types of assets, are considered. Based
on the conducted research, proposals are formulated to improve Russian conflict-of-laws legislation
and international legal regulation in order to increase the level of legal certainty and protect the rights

of participants in international civil turnover.
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BcospemeHHylo anoxy rnobanusaumm 1
umdgposBon TpaHchopMauum 3KOHOMUKM
OTHOLLIEHMS1 COBCTBEHHOCTM BCE Halle npuobpeTaioT
TPaHCrpaHW4HbIA XapakTep. AKTUBHas Murpauus
HaceneHus, pacluMpeHne MeXOyHapOoaHOW Top-
rOBMN, POCT UHOCTPAHHbIX MHBECTULMIA N NOSBAEHNE
HOBbIX BMOOB aKTUBOB, TakMX Kak KpunToBankoTa u
BUPTyaslbHOE WMYLLIECTBO, OOBLEKTUBHO TpPeBYIOT
obecneYyeHnst TPaHCrPaHNYHOIO MPU3HAHKS BELLHbIX
npae. [aHHasi HeobXoAMMOCTb, NMPOOUKTOBaHHas
NOTPEBHOCTAMU MEXOYHAaPOLHOrO KOMMEPYECKOrO
0bopoTa, BCTYNaeT B NPOTUBOPEYNE C rTyOMHHbIMM
pasnnYnsaMy HauMOHaNbHbIX NPaBONOPSAAKOB, HECO-
Bragawwmm o06pa3oM Onpenensowmx npaBoByo
npupogy, CoOoep>XXxaHue, a TakxKe OCHOBaHUSA Npuoo6-
PETEHNS U MpPeKpaLLeHnsi npasa COOCTBEHHOCTU ”
cnocoboB 3aLLnThI.

Konnuaus npaBa Kak 6a30BO€E ABMEHVE MEX-
OYHapOOHOro 4acTHOro npaBa BO3HUKAET OObeK-
TUBHO N3-3a OOHOBPEMEHHOIO AENCTBUA OBYX (hak-
TOPOB: MPUCYTCTBUS B HaCTHOMPABOBOM OTHOLLEHNN
WHOCTPAHHOIO 3JIEMEHTA N Pa3HOPEYMBOro coaep-
)KaHUs MaTepuanbHOro npaea pPasinyHbIX [OCy-
AapcTe. Kak BEpHO OTMeYaeTcs B Hay4yHOW nTepa-
Type, «KONMNU3ns npasa — 3TO OCHOBoOMofarawLas
KaTeropus MeXayHapogHoro 4YactHoro npasa» [1].
Kaxxgomy rocygnapctBy MpUCYLLM  HaLMOHasbHbIe
Tpaguumn, OHN OKa3bIBAKOT 3HAYUTENBHOE BAVSHUE
Ha HOPMbl 3aKoHOOATENbCTBA, B TOM 4uUCne, Ha
HOPMbI, PerynupyoLiie BeLlHble, 00SA3aTeNbCTBEH-
Hble, 6payYHO-ceMeliHble OTHOLLEHNWS [2].

B cdepe npaBa cOOGCTBEHHOCTW KOJSIM3NOH-
Hasi nNpobfiema MPOSBNSIETCA C 0COBOl OCTPOTON,
MOCKOJIbKY MpaBO COOCTBEHHOCTU SABMSETCA LEH-
TpanbHbIM MHCTUTYTOM 060 MPaBOBOWN CUCTEMBI 1
«HOPUOMNYECKON NPEeAnoChIIKON U pe3ynsTaToM HOp-
MasnbHOro MMYyLLECTBEHHOrO obopoTa» [3]. AKTyarb-
HOCTb HaCTOSILLEro NccnegoBaHns NogTBepPXXgaeTcs
1 pedopmMamMy HaLUOHaNbHbIX KOMTM3UOHHBIX 3aKO-
HOOAaTeNbCTB, B TOM YMUCE POCCUIACKOrO, a Takxke
MPUHSTUEM HOBbIX 3aKOHOB O MeXAyHapOOoHOM
4acTHOM npaBe B psifae WHOCTPaHHbIX roCcynapcTs
(BeHrpus, XopsaTus, Kutaii), 4To CBUOETENBCTBYET
0 HenpekpaLlarLLEMCs MONCKE ONTUMalbHbIX MOAE-
nen perynupoBaHus. YKasaHHble OOCTOATENbCTBA
obycnaenmBaldT  HEOBXOOMMOCTb  KOMIMIEKCHOIO
aHanMsa KOJIM3NOHHBIX U MeXOyHapoOoHO-MpaBo-
BbIX ACMEKTOB pPEerynnpoBaHnst OTHOLUEHWUA CO6-
CTBEHHOCTW.
B npegmeTHyto chepy MexayHapoaHoOro 4acT-
HOro MpaBa YacTHble OTHOLLUEHUS MEepPexXomaT Toraa,
KOra OHU «OCNOXXHEHbI» UHOCTPAHHbLIM 3/IEMEHTOM,
TO eCTb BbIXOOAT 32 Npegnenbl NpPaBOBOro Moss
OfHOro rocypgapcrea. B OOKTpuHe BbIOENSAOT TPW
OCHOBHbIE FPYMMbl TAKUX OTHOLLEHWIA:
— OfWH N3 CyObEKTOB SABMSIETCA WHOCTPaHHbIM
PU3NYHECKM NN KOPUANHECKM JIULLOM;
— OObEKT OTHOLWEHNS (MMYLLECTBO) HaxOAWUTCS
Ha MHOCTPaHHOI TeppUTOpPUY;
—  OpUAMYECKUIA (haKT, C KOTOPbIM CBA3aHO BO3-
HVKHOBEHWE, U3MEHEHNEe WIN MnpeKpalleHne
NPaBOOTHOLLEHMS, MPOVCXOANT 3a rPaHnLIEn.
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MpucyTCcTBMNE NHOCTPAHHOIO 31IEMEHTA NMOPOXK-
OaeT KOJMUIN3UOHHYIO Mpobnemy, CyTb KOTOPOU
3aK/oyaeTcst B TOM, YTO YaCTHOMPAaBOBOE OTHOLLE-
HMe OKa3blBaeTcs B MNOTeHUumanbHOW cdepe nein-
CTBUS OBYX WUnn 60nee HauMOHasbHbIX MPaBOBbIX
CUCTEM, CMOCOBHbIX PErYIMPOBaThb €ro No-pasHomy,
YTO BEeOET K PUCKY MNPOTUBOPEYMBBIX MNPaBOBbIX
nocnencteuii. NpeononeHne aTon KONNn3mm siBns-
€TCS OCHOBHOW (DYHKUMEN MeXOyHApOOHOro 4acT-
HOro npaBa, KoTopasi peann3yetcsa C MNOMOLLbIO
cneunduyeckoro KOIM3MOHHOIo MeTopa. JToT
MeTon, obbeanHSeT gBa crnocoba perynMpoBaHus:
KOM/IM3UOHHbIN (OTCbIIKA K KOMMETEHTHOMY MpaBo-
nopsigKy) 1 mMaTtepuanbHO-NPaBoBOW (MPUMEHeHne
YHUDULUMPOBAHHBIX  MEeXOYHapoAHbiX HopM). B
cthepe npaBa COBGCTBEHHOCTW, BBWUAOY C/IOXXHOCTU
yHUMKaLMM MaTepranbHO-NPaBoBbIX HOPM, NPUO-
pUTETHAsA POJib UCTOPUYECKN MPUHAANEXMNT KO-
31NOHHOMY CMOCO0y.

KonnusnoHHaa Hopma, BbinonHsawowas GyHK-
unio BblbOpa npasa, CTPOUTCA MO ABYX3BEHHOW
cxeme: e€ obbem onpepensier Kpyr OTHOLUEHWN, a
npuBsidka — TMOAMEeXallee MNPUMEHEHNIO MpaBo.
Haunbonee yKOpeHEHHbIM U YHUBEPCASIbHBIM KOJN-
31OHHBIM Ha4YasIoOM /11 OTHOLLIEHU COBCTBEHHOCTU
OCTaéTCs NPUHLMN MecTa HaxoXXaeHusa sewm (lex rei
sitae). OTOT NpUHUMN 3aKpensieH B 3akKoHodaTesb-
cTBe GONbLUMHCTBA rocydapcTs, BKo4Yas Poccuin-
ckyto ®epepaunio (cT. 1205 MK P®). CogepxxaHne
npuHuuna lex rei sitae 3akno4yaeTcs B TOM, YTO
npaBo COOCTBEHHOCTU W WHble BeLLHble MpaBa Ha
UMYLLECTBO, WX cogep>kaHue, OCYLLECTBNEHME U
3almTa onpenensaTCcs No Npaey CTPaHbl, rae 37O
umyLLecTBo Haxogutcs. OgHako cdepa OencTBus n
KPYr perynmpyembix 3TVUM MPUHLMMOM BOMPOCOB B
pasHbIX NpaBOBbIX CUCTEMaxX HE coBnagatoT. Tpagn-
LUVMOHHO ero npumMmeHeHne puddepeHunpyeTcs B
3aBMCUMOCTU OT Knaccudpukaumm unmyLectsa Ha
OBVDKMMOE U HEOBKUMOE.

Ona gBrXxXumoro nmyllectsa npuHUMN lex rei
sitae Takxxe SBNSETCA OCHOBHbIM, HO €ro NMpuMeHe-
HMe nopoXxaaer npobnemy «MOOUIBHOIO KOH-
iKkTa»: Bellp, MNPaBOMEPHO MNPUOBPETEHHas B
OfHOM rocygapcTee, NepemMeLlaeTcs Ha TeppuTo-
pUVIO Opyroro, rae cogepXaHve npas COOCTBEHHMKA
MOXXET ObITb N3BMEHEHO B COOTBETCTBMMN C HOBbIM lex
rei sitae. B uenax npaBoBOiN ONpeaeneHHoCTV B
3aKoHofaTenbCTBE MHOMMX rOCyoapcTB, BKIKOYas
Poccuio (cT. 1206 TK P®), 3akpenneHo npaswuso,
COrnacHoO KOTOPOMY BO3HUKHOBEHWE U MpekpaLle-
HWe NpaBa COOBCTBEHHOCTM Ha MMYLLECTBO onpene-
NseTcsa No npasy CTPaHbl, rae 3To UMYLLEeCTBO Haxo-
ONI0Cb B MOMEHT, KOrga UMesio MecTto AeNCTBUE AU
NMHOEe OBGCTOATENLCTBO, MOCAY>XUBLLUEE OCHOBAHUEM
OJ151 BO3HVUKHOBEHUS U NPeKpaLLeHnst npasa cob-
CTBEHHOCTW.

Momumo lex rei sitae, B cepe OTHOLLEHWI
COBOCTBEHHOCTU MOIYT NMPUMEHATBCA U VHbIE KO-
3NOHHbIE NPUBSA3KW, TaKNe Kak:

— 3akoH MmecTa coBepleHus cpenkun (lex loci
actus);

— JlnyHbIn 3akOH cobCcTBEHHMKA (lex personalis);

— 3akoH cdnara (lex flagi) — gns Bo3gyLUHbIX U
MOPCKUX CyO0B;

— 3akoH, nsbpaHHbli ctopoHamu (lex voluntatis)
— C CYLLECTBEHHbIMU OrPaHNYEHNSMU.
KoHMNUKT KBanupukauuim BO3HUKAET, Korda

npaBoBble CUCTEMbl PasHbIX FOCYy4apcTB Mo-pas-
HOMY ONPefensioT IPUANYECKNE MOHATUS, Hanpu-
Mep, OTHOCSAT JIN KOHKPETHbIN 0OBEKT K OBUKUMOMY
VNN HegBMXMMOMY uMyLLlecTBY. Kak cnpasefnveo
OTMEYaeTCs B MCXOOHOM TEKCTe, ofHa 13 nNpobnem
OTEYECTBEHHOIO 3aKoHoAaTeNbCTBa CBA3aHa C
MCMNOJ/Ib30BaAHNEM TEPMIUHA «OBXNMOE NMYLLECTBO»
B KOJUIN3NOHHBIX HOPMax, YTO MOPOXAAET «CKPbITbIE
Konnusnn». B KadecTBe pelleHus npepgnaraercs
3aMeHUTb 3TOT TEPMIVH Ha Bosee LLUMPOKOE NOHATHE
«MMYLLIECTBO», @ TaKXXe KOHKPETU3NPOBaTb MOHATUS
«MOMEHT BO3HUKHOBEHUSA 0O6CTOATENLCTB» N «MECTO
HaxoXXAeHnsa nmyLlectsa» [4].

CoBpemMeHHas TeHOEHUNs K 9KCNaHCumn aBTo-
HoMmun Bosn (lex voluntatis) B BelHO-NpaBoBYO
chepy HaxXoouT OTPadKEHUE U B POCCUNCKOM 3aKO-
HoOaTeNbCTBE, AOMYyCKatoLLEM BbIGOP npasa CTOpo-
HaMW COEeNKn Ons ABMXXMMOro mMmyllectsa (M. 2 CT.
1206 TK P®). KnioyeBbiM oOrpaHnymMTenemM 3Aechb
BbICTyMaeT NpuHUmN «6e3 yLiepba ons npasB TPETbUX
N>, 3alMLLIOLLNIA UHTEPECHI CYOBbEKTOB, HE y4a-
CTBYIOLLUX B OrOBOPE U HE CMOCOBHbIX NpeaBuaETb
MOCNEACTBUS  YY>XXOrO  KOJIJIM3MOHHOIO  Bblbopa.
MapannensHO umgpoBas TpaHchopMaunsa 9KOHO-
MUKW CTaBUT NOA COMHEHWE afieKBaTHOCTb Tpaguum-
OHHbIX KOJUIM3MOHHBIX Havasn: Knaccudeckas npu-
BsA3Ka lex rei sitae TepsAeT cMmbICn B OTHOLLEHUU Lmnd-
POBbLIX aKTMBOB, KPUMTOBASIOT U BUPTYaslbHOro UMy-
LecTBa, NMMWEHHbLIX OOHO3HAYHOW TEPPUTOPUASTTBHOIA
nokanuzauun. B oTcyTCcTBrME MEXAYHAPOOHbIX OOro-
BOPOB Cyfpbl BblHY>X[AEHbI NCKATb aHanorum, Hanpu-
Mep, MPUMEHsI K KPpUNTOakTMBaM npaBO CTpaHbl
MECTOHaxX0XXAEHUSA OMPXKKN, YTO HE BCerga COOTBET-
CTBYET UX TEXHUYECKON NpMpoAe. ITO NOATBEPXKOAET
TE3UC O TOM, YTO YHUDUKALNSA HOPM B AaHHON cdepe
KpaiHe 3aTpygHeHa.

PerynmpoBaHne OTHOLLEHU COGCTBEHHOCTM
Ha MeXayHapOAHOM YPOBHE NPEeACTaB/IEHO B OCHOB-
HOM HOpPMaMu pPernoHasibHbIX W OBYCTOPOHHUX
cornatleHunin, HanpumMep, 4OroBOPOB O NOOLLPEHUN 1
B3aUMHON 3almuTe WHBECTUMUMIA W COrnawleHuin o
NpasoBOM NMOMOLLUM (TaknX Kak MUHCKas KOHBEHLMSA
1993 . 1 KnwnHesckas koHeeHums 2002 ).

K OCHOBHbIM HepocTaTkaM MexayHapoa-
HO-MPaBOBOro PEryMpPOBaHNSA MOXHO OTHECTU:

285



Ne 1- 2026

MEXAYHAPOLHbIN HAYYHbI BECTHUK

— 3akpenneHne pacnbiBYaTbiX MOHATUN, TaKUX
KaK «MMYyLLECTBO, SBASAOLEECs MpPegMeTom
COENKW», YTO NPUBOAMNT K KOHKYPEHLMW KO-
3MOHHbIX HOPM.

— HETOYHOCTb  (DOPMYNUPOBOK,  KacaloLLXCH
aBTOHOMUN BOSIA, YTO CO3LAET PUCK MPUMEHE-
HUS HEOrpaHWYEeHHOW aBTOHOMUM B yLIepO
npasam TPETbUX JNLL.

— HernonHas pernameHTaumst KJo4YeBbIX BOMPO-
COB, TaKuxX Kak npouenypbl 1 KOMMeHcaumm
npv HaumoHanu3auun, pacCMOTPEHUE UWHBEe-
CTULMOHHBIX CMOPOB, AEATENbHOCTb TPaHCHa-
LMOHasIbHbIX KOpnopauuia.

B aTol cBA3M NpenacTaBnsieTcss Heobxooumorn
JanbHeriwas pabota No COBEPLUEHCTBOBAHUIO ABY-
CTOPOHHUX U MHOFOCTOPOHHUX JOrOBOPOB, Hanpas-
JleHHas Ha 6onee TOYHOE onpefeneHve MOHATUN,
3akpenneHne cbanaHCcupoBaHHbIX MPEOEenoB aBTo-
HOMWW BOJSIN 1 OETANIbHYIO PErNiaMeHTaLnio MEXaHN3-
MOB 3aLnThbl NPas CO6CTBEHHOCTMN.

[MpoBeneHHOEe nccnenoBaHne NO3BOSSET cae-
naTe psif OCHOBOMonarawwumx BbiBOgoB. Bo-nep-
BbIX, HECMOTPSA Ha MpoLecChl rnobannsauun, pery-
JIMPOBaHNe OTHOLLEHUIA COOCTBEHHOCTU, OCNOXHEH-
HbIX WHOCTPaHHbIM 3/IEMEHTOM, COXPAaHSAET CBOM
NPEeVMyLLECTBEHHO HaLMOHaNbHO-NPAaBOBYO Npu-
poay. opom 3TOro perynMpoBaHUsa OCTalOTCS KOSl-
JIN3NOHHbIE HOPMBbI, LIEHTPaNbHOE MECTO Ccpeaun
KOTOPbIX 3aHNMaeT WCTOPUYECKN CIOXUBLUNIACS
npuvHUMn lex rei sitae. Bo-BTOpPbIX, COBPEMEHHOEe
KONMN3NOHHOE PEryiMpoBaHne OTHOLLEHWIA Co6-
CTBEHHOCTU XapakKTepuU3yeTcs YCAOXKHEHEM 1 and-
dhepeHunaumen. 3akoHogaTeNlb, CTPEMSCb Y4eCTb
cneuungurKy pasnmyHbIX BUOOB NMYLLECTBA 1 NPaBo-
OTHOLLEHWI, (DOPMYNINPYET MHOTOYUCIEHHbIE CreLu-
anbHble MPUBA3KN N VCKIIOYEHUS 13 obLuero npa-
Buna. OgHako 3TOT npouecc nubepanusaumm He
MOXXET OblTb OECKOHEYHbIM, TaK Kak MopoXxgaer
Takne CnoXXHble MPo6nemMbl, Kak KOHMIVKT KBasu-
brKaunin, KOHKYPEHUUS KOJUTN3NOHHBIX HOPM WU
«MOOUIIBHBIN KOHMMNKT», Y4TO B WUTOre noppbiBaeT
NPaBoOBYO OMNPENENEeHHOCTb — (yHOAMEHTANbHYIO
LEHHOCTb npasa. B-TpeTbux, OTYETIMBO NPOCAEXNu-
BaeTCs TEHAEHUMA K pacLUMpeHnto cdepbl NpUMeHe-
HMUS aBTOHOMUM BOSIN B BELLUHO-NPaBOBOW cdepe.
Mpn3HaBas NPOrpeccuMBHOCTb AAHHOrO MOLXOAA,
HeoOXOOUMO MOOYEPKHYTb, YTO €ro peanu3auus
JOMKHa ObITb CTPOr0 COOTHECEHA C AOKTPUHAIb-
HbIMM OCHOBaMu BeLLHbIX npas. Vx abconoTHas

npupogda n aeKT BO3LENCTBUA HA TPETbUX NnL,
He y4acTBYHOLMX B CAOENKE, BbICTYNalOT eCTECTBEH-
HbIM 1 HeobXxoauMbIM orpaHunyuTenem. B-deTtBep-
TblX, MEXOYHapOAHO-NPaBOBOE perynnupoBaHme
OTHOLUEHWIA COOCTBEHHOCTW, NpPEACTaBNEHHOE B
OCHOBHOM ABYCTOPOHHUMM 1 PErMMOHasIbHbIMU O0r0-
BOpamu, noka He MOXXET CTaTb afeKBaTHOW 3aMeHon
HauUMOHaTIbHOMY KOJIIN3NOHHOMY PErynnpoBaHnio B
cuny parMeHTapHOCTW, BHYTPEHHMX MPOTMBOPE-
YAA N HaNU4YnUs CYLLECTBEHHbIX Mpo6enos. Takum
0b6pa3oM, HECMOTPSI Ha OOBLEKTUBHbLIE CJIOXKHOCTMU,
OanbHeliee pa3BuUTNE U rapMOHN3aUNs KOTM3NOH-
HO-MPaBoOBOro 1 MeXAyHapoaHO-NPaBOBOro pery-
JNINPOBaHMS1 OTHOLLUEHWIT COBOCTBEHHOCTU SIBNSIOTCSA
HeobXxoouMbIM YCIOBMEM L1 CTabUSIbHOro 1 npesa-
cKasyemoro (yHKUMOHUPOBAHUS MEXOYHapOOHOro
rpaxgaHckoro oboporTa.
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